BIT — Session 3

BASIC INTRODUCTORY TRAINING (COMPLIANCE)

Session 3 — Fundamentals of Procurement of Services

Introduction

In Session 2 we | looked at the three basic categories of recipient expenditures, and took a closed
look at the issues of procurement and management of property.

In Session 3, we’ll briefly examine the particular issues that distinguish procurement of services from
procurement of property.

Three Ways to Spend Money (review)

We've discussed that there are only three ways that an organization (or anyone, for that matter) can
spend money. The organization can:

e Compensate Staff — Hiring and paying (through wages and benefits) the people who are the
organization—who do the work of the organization in the name of the organization.

e Acquire Property and Services — Buying/leasing/renting the property that the organization
needs, and obtaining professional and other services that enable the organization to do its
work (but that aren’t provided by organization staff).

e Give Gifts — Providing assistance to others through grants-in-aid (usually), though it’s
possible to simply give money away, if that’s consistent with the organization’s mission.

For this session, we’re going to look at the middle of these three: acquisition, with a primary focus
on acquiring services. We'll use the USG’s regulations as our guide, since these are the rules that
recipients of USG assistance awards must follow when spending award funds.

Recall from previous training sessions that we need to make a clear (and correct) distinction
between acquisition (buying stuff) and assistance (giving gifts). (For a refresher on this topic,
go here. There’s a link to a more thorough source at the end of this handout.)

Also remember that USG regulations require prior funder approval for the contracting out of work
under a federal assistance award, if such contracting out isn’t already approved in the award
agreement. (2 CFR 200.308(c)(1)(vi) / 45 CFR 75.308(c)(1)(vi))

On large or potentially controversial contracts and subawards, it is always best practice to obtain
guidance/approval from the funder on type of award (assistance of acquisition) and type of
contract, before proceeding.

Two Categories of Services

For organizations acquiring services, there are two distinctly different types of service providers that
may be engaged:

e You may engage a corporate entity, i.e. another organization, or
e you may engage an individual.

While the two types of providers are clearly distinct, there’s a wide “gray area” of overlap in the
ways in which they are engaged. It's important to be somewhat flexible in addressing this gray area,
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but it’s also very important to bring as much consistency as possible to your application of your
policy in this area. Good procurement policy will include a special section on procurement of
services that guides staff in achieving optimal consistency of approach.

Obtaining Services from Corporate Entities

Always remember that the federal requirements that we discussed in the session on procurement
of property all apply to procurement of services. These are stated in the regulations at 2 CFR
200.317 - .326/45CFR75.326 - .335.

Especially remember that you must document your determination that this is an acquisition
transaction. Keep in mind that there is a significant gray area in which a transaction may have
hallmarks of both types of transaction. Be careful and wise, and document your rationale. In some
cases you may need to obtain the written agreement of your funder

Follow your procurement policy.
At this point, we assume that you’ve already followed your regular procurement policy.
e You've identified the need and specified the purchase.

e You've either prepared a solicitation for sealed bids (when the deliverable lends itself to the
sealed bid process) or proposals (when the deliverable is less definitive and you’ll need to
evaluate proposals for best value).

e You've received and evaluated the bids/proposals, and identified the corporate entity that
will be engaged and the price (either a fixed price or a ceiling price) that you'll pay for the
service.

e You've appropriately favored small, women-owned, minority-owned etc. businesses.
e You've vetted the contractor for eligibility to contract and ability to perform.

Take all appropriate steps when competition is inadequate.
e Document the circumstances that make competition impossible.

e Assure proper costing of the transaction, by conducting and documenting a thorough
cost/price analysis of the non-competitive proposal received from the contractor.

Select the appropriate contract type.

If the solicitation was sealed bids and competition was adequate, then you must use the Firm
Fixed Price (FFP) contract. The fact of adequate competition under a sealed bid process ensures
that the price is reasonable.

In all other cases, you may use the FFP contract_if the deliverable is suitable for that type of
contract, but you still have to document why the price is reasonable, based on a thorough
examination of the contractor’s costs of producing the deliverable plus a reasonable fee,
consistent with the market for the services you’re acquiring.

Otherwise, you must use a cost type contract—either Cost Plus Fixed Fee (CPFF) or Time &
Materials (T&M)—and again, you must document why the price is reasonable, considering both
costs of producing the services and a reasonable fee.
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For deep study of the USG approach to cost/price analysis, find extensive information at
this Contract Pricing Reference Guides website.

REMEMBER that the UG's procurement standards also reserve the federal awarding agency's
right to review the technical specifications of significant procurement actions. See 2 CFR
200.324 / 45 CFR 75.333.

The following is a brief discussion of the cost-type contracts.

Cost plus Fixed Fee (CPFF)
In this type of contract, the total amount is determined as the sum of the reimbursement of
all allowable costs actually incurred by the contractor in delivering the services plus a fixed
fee. The fee amount is negotiated and agreed in advance of the signing of the contract, and
the fee is paid without regard to actual costs incurred.

Cost allowability is determined in accordance with the cost principles in Subpart E of 2 CFR
200 / 45 CFR 75. (Using the cost principles in 48 CFR 31 would not violate this requirement,
but it’s still best to cite the UG rather than the FAR when invoking the cost principles in the
contract terms.)

Reimbursable costs should be stated as a maximum amount.

Time & Materials (T&M)
In this type of contract, the total amount of the award is determined as the sum of time
provided (usually stated as a daily or hourly rate) plus reimbursement of actual cost of
materials. The time component is tied to specific positions (and possibly even specific
persons), and the rate(s) includes the cost of compensation of the person(s), including
fringe, corporate overhead and a negotiated fee.

The UG requires that this type of contract may only be used in limited circumstances, where
the CPFF or FFP types are decidedly not suitable.

The UG also requires that T&M contracts must specifically limit the total amount that may
be paid under the contract.

Award the contract and monitor performance.

Don’t forget to include all required contract provisions. Refer to Appendix Il of the UG and 2 CFR
200.326 / 45 CFR 75.335.

Oversight must ensure that contractors perform in accordance with the terms and conditions of
contracts executed with them. (2 CFR 200.318(b))

Cost type contracts must be closely monitored to assure that all costs are allowable under the
terms of the contract.

An audit of the contractor’s records may be appropriate, or in some cases even required.
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Obtaining Services from Individuals

Here’s another significant gray area. Obtaining services from individuals (often characterized as
“consultants” or “personal services contractors” can look very much like the hiring of employees.

Just as you must distinguish between acquisition and assistance, so too you must distinguish
between procurement of individual services and employment.

Follow your organization’s policy, which should include consultation with (and possibly oversight by)
HR.

Determine if the service is most appropriately provided by a contractor or an employee.

In addition to the sections in Subpart D governing procurement, we also need to look to the
Selected Items of Cost in Subpart E when considering the allowability of procured services. See 2
CFR 200.459 Professional service costs. (45 CFR 75.459)

While a contract for personal services may not necessarily fit the definition of professional
services, subparagraph (b)(6) is a good indicator of the need to document why we’ve chosen to
contract for these services rather than to hire an employee.

The key takeaway here is that when contracting for personal services it is important to work
closely with HR to document why a contract is the best way of achieving your goals.

Assure appropriate competition.

Competing procurements of services is another area where it is often best practice to work
closely with HR. It may be that HR’s normal recruitment process is the ideal way to search for
the consultants you need. You may use a formal solicitation that’s more consistent with your
regular procurement process, but then again, using your avenues of staff recruitment may be a
more effective approach. You need to consider the market.

Keep in mind that a procurement of personal services almost never lends itself to a sealed bid
process. Persons are too unique; you’ll almost always be making your determination on best
value, not lowest price.

Other Issues when Procuring Services
Supervision/Lines of Authority

Here’s another aspect of contracting for services that usually benefits from working closely with
HR. The contractor (consultant) will need to report to someone within your organization, even if
only to deliver the final deliverable. More often, this reporting takes on all the hallmarks of a
supervisor/subordinate relationship, with the supervisor directing the work of the consultant.
And in some cases, the consultant may have some supervisory responsibility over the
organization’s employees.

It’s necessary to clarify all these lines of authority in the contract. A job description is often the
most efficient way of documenting these relationships. HR should be the guide.

Travel and other Expenses

When the contractor is required to travel, how will transportation and other costs of travel

www.helpwithregs.com April 2016 page 4 of 5


http://www.ecfr.gov/cgi-bin/text-idx?SID=641130c78ed5d75a8e29638764fa8697&node=pt2.1.200&rgn=div5#se2.1.200_1459
http://www.ecfr.gov/cgi-bin/text-idx?SID=641130c78ed5d75a8e29638764fa8697&node=pt2.1.200&rgn=div5#se2.1.200_1459
http://www.ecfr.gov/cgi-bin/text-idx?SID=c033c3ce066b53b2f7477c045cb453d0&mc=true&node=pt45.1.75&rgn=div5#se45.1.75_1459

BIT — Session 3

(typically lodging, meals and incidentals) be handled?

If the contractor is posted away from her home for an extended period, how will housing, local
transportation and other costs of living be handled?

Insurance

Especially for international assignments, it is necessary to consider medical and other
emergency evacuation insurance, as well as ordinary medical care insurance while posted away
from the contractor’s home.

Responsibility/Indemnification
Does the contractor represent the organization in any way? If so, how, and to what extent?

What responsibility (if any) does the organization assume with respect to the contractor’s
actions while on assignment?

Contractor Business and Other Activities in the Host Country

What limitations (if any) does the organization place on the contractor’s business activities that
are outside the terms of the contract? USAID regulations prohibit expat staff from engaging in
business activities in the host country. Be sure to check the funding award agreement carefully
to determine if it imposes any such restrictions.

Intellectual Property Produced under the Contract

Who owns the rights to any intellectual property (IP) produced by the contractor under the
contract? Contractors typically like to lay exclusive claim to such rights, but USG regulations (2
CFR 200.315 / 45 CFR 75.322) reserve for the USG a “royalty-free, nonexclusive and irrevocable
right to reproduce, publish, or otherwise use the work for Federal purposes, and to authorize
others to do so.” So it’s important to reserve such rights as a term in the service contract.

Review

Key takeaways from this session:
e Procurement begins with a correct determination that it’s acquisition, not assistance.

e |n applying one’s policy to procurement of services, it is important to strive for maximum
consistency of application. (It’s easy and tempting to be undisciplined in procuring services,
and it’s best to be as consistent as possible at all times.)

e Procurement of services from individuals closely resembles employment, and it’s necessary
to draw and hold your distinctions carefully. Most organizations rely on their HR department
to oversee contracting with individuals for personal services.

Resources for Further Study

In-depth exploration of acquisition vs. assistance from USAID’s perspective in ADS 304. This
document was completely updated on 18 APR 2016, and it contains excellent guidance on making
this critical distinction.

For deep study of the USG approach to cost/price analysis, find extensive information at
this Contract Pricing Reference Guides website.
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